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( संघ राज्य क्षेत्र प्रशासनों को छोड़कर ) केन्द्रीय अधिकारियों द्वारा जारी किए गए आवश और अधिसूचनाएं 
Orders and Notifications issued by Central Authorities ( other than Administrations of Union 

Territories ) 


भारत निर्वाचन आयोग 


Commission hereby publishes the order of the High Court 
of Madhya Pradesh , Indore Bench , Indore dated 171h 
December , 1992 in Election Petition No . 3 of 1991 . 


नई दिल्ली, 7 मई , 1993 


प्रा . . अ . 88. - लोक प्रतिनिधित्व अधिनियम , 
1951 ( 1951 का 43 ) की धारा 106 के अनुसरण में , 
निर्वाचन आयोग वर्ष 1991 की निर्वाचन अर्जी सं . 3 में 
मध्य प्रदेश उच्च न्यायालय , इन्दौर बैंच , इन्दौर के तारीख 
17 दिसम्बर , 1992 के आदेश को एतदद्वारा प्रकाशित 
करता है । 
[ सं . 82/म . प्र ./-लो . स . / 3/ 91/ 93] 

आदेश से , 
घनश्याम खोहर, सचिव 


IN3. 82 | MP- HP: 3891193 ] 

By Order 
GHANSHYAM KHOHAR , Secy . 
ELECTION PETITION NO . 3191 
Narayan Singh vs. Digvijay Singh and others . 

ORDER 


By this election petition under sec . 81 of the Represen . 
: tation of People Act, 1951 ( for short "the Act ) the petitioner 
who is on elector, calls in question , the election of respon 
dent No . 1 Shri Digvijay Singh from Lok Sabha constituency 

no . 32 , Rajgarh ( M . P . ) in the 10th General Election to Lok 
· Sabha held in the year 1991. 


ELECTION COMMISSION OF INDIA 


New Delhi, the 7th May, 1993 


2 . The respondent no . 1 by his application dt. : 4 - 2 . 92 
(I . A . No. 2/ 92) under sec . 83( 1 ) of the Act , has raised a 
preliminary objection regarding maintainability of this peti. 
tion stating that the petitioner has not properly verified the 
annexure ens osed with the petition, as required by law and 
this defective verification is fatal to the maintainability of 
this petition , citing Ann . 6 as an example , of such faulty 
verification . 


O . N . 88 . - In pursuance of section 106 of the Repre 
sentation of the People Act, 1951 (43 of 1951 ) the Flection 
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3 . The petitioner by his reply dated 6 -3 -90 denying - tho 
allegation of improper allegation made in general, so far a9 
Ann . 110 . 6 at page 63 of the petition , is concerned , has tried 
to explain the same by saying that it was due to typing 
error , caused by misplacement of carbon paper , which has 
resulted in an omission of the first line of verification 
being typed . Secondly it is contended that the document vot 
being an integrol part of the petition , but morely certified list of 
counting agents of respondent No. 2 , is only picce of evi 
dence 112 support of Averments made in para 37 of the peli 
tion and in any caso , it is a curable defoct, not fatal to the 
maintainability of the petition . 


so in the later case ." In the context of averments made in 
para 31, this document Ann . C has been held to be an 
integral part of the petition . The Supreme Court referring 
1 . carlier decisions in Sahodra Bai s case ( A .LR , 1988 S . C . 
1079 ) and Sasidharan s case ( A . I. R . 1990 S . C . 924 ) reite 
rating the principle held as follows : " that if a document 
. forins an integral part of the election petition failure to 

supply the copy thertof alongwith election petition is fatal 
and it is only in the case whon a document does not form 
integral part of the election petition but is merely referred 
to in the petition and filed in the procoedings as evidenco 
ofany fact failure to supply a copy thereof will not prove 
fatal." Explaining this point the Supreme Court has hold as 
under 


Without going into the generality of the proliminary ob . 
jection and confining myself to the document Ann . 6 , 08 
indeed the Arguments advanced by the learned counsel have 
also been confined , I propose to dispose of the application 
I. A . No. 292 and decide the preliminary objecticn 19 raised 
by respondent No . 1, by this order . It may be noted that 
although other respondents have also been served Shri Yadav 
Advocate appeared for respondent No . 2 but the arguments 
have been advanced by Shri Mathur, sonior Advocate with 
Sbri Fundya for the respondent No. 1 and Shri Maheshwari 
for the petitioner , who have been heard . 


" Therofore the maintainability of an election petition , 

in the context of the point on hand will depenu 
on whether the schedule or annexure to the peti 
tion constitutes an integral part of the clection 
petition or not. If it constitutos an integral part it 
must satisfy the requirement of Section 81( 3 ) and 
failure in that behalf would he fatal." 


5 . The first question that arises for consideration is 
whether Ann . 6 is an integral part of the petition ? While 
Shri Mathur all along maintained that it is an integral part 
of the petition , Shri Maheshwari contended - i is not, con 
sidering the nature of the document. 


6 . Let us first seo in what context the document Ann , 6 
has been used by the petitioner . Admittedly Ann . 6 is a 
certified copy of the list of polling Agents of respondent No. 
2 , who has lost the election to respondent no . 1, whose suc 
cess at tho election by a narrow margin of 1470 votcs is st 
tributed to liumerous irregularities, illegalities and "Hera 
Feri possibly menning thereby tampering or manoeuvrity 
during the course of counting committed and indulged in by 
the respondent No. 1 and othor officers such as the counting 
officers , the Assistant Returning officers and the Returning 
oficer as avorred in paragraphs 12 and 13 of the petition . 


11 . Shri Maheshwari learned counsel for the petitioner 
argued that even if ann . 6 is held to be an intogral part of 
the petition , its contents having been incorporated in the 
Petition ( para 37 ), it fulfils the icquiemcnts of law undor 
sec . 81( 3 ) of the Act. Reliance bas been placed on para 12 
of Sahodrabai s case (supra ) . In Subodrabai s cuse a pamphlet 
WAS filed ag annexure to the petition and it was contended 
that since the pamphlet was the annexure to the petition , it 
was not only necessary to sign and verify it , but it should 
have been treated as a part of tho election petition itself and 
El cupy is served upon the respondent. The English translation 
of this pamphlet was reproduced in the petition and it could 
therefore be said that the averments with regard to the pam 
phict were themselves a part of the petition and therefoio , 
the samphlet was served upon the respondent although in 
the translation , not in original. As is evident from following 
this pamphlet was treated merely as evidence in the caso 
and not held to be an integral part of the petition but only 
evidence of those averments and in proof thcre 
of, as alrcudy extracted and noted above from Sapa s case 
the question whether the document forms an integral part 
of the question petition , will have to be decided on the basis 
of facts picadod in each case and the context in which docu 
nient is used or referred to . In the case at hand Ann , 6 has 
been held to be an integral part of the election petition . 


7. The petitioner has challenged the election of iespon 
dent No. 1 inter alia on the grounds of illegalities and irre . 
gularities in the process of counting and improper reception , 
refusal or rejection of votes, reception of void yotes and 
mixing valid votes polled in favour of respondent No . 2 , 
in the bundles of votes polled in favour of respondent No . 
1 . It is in this back -dror of allegations that the certified list 
of counting agents Ann , 6 has bcon filed by the petitioner . 
Admittedly it is filed in support of averments made in paras 
31, 32 and 37 of the petition , and para 37 itself runs into 
seven typcd shoets. 


12 , Reatling para 37, as urged by the petitioner s 
counsel it would be seen that while it does not make a 
reference to Aon . 11 to 102 there is absolutely no mention 
of Ann . 6 in this para commencing from page 27 of the 
petition and concluding on page 34 tuercuf . 


8 . The allegations of illegal reception and rejection of 
votes mixing of valid votes polled by respondent No . 2 in 
the bundles of respondent No. I are founded on the details 
and particulars as oliserved by the counting Agents of 
respondent No. 2 , 


13 . In face of the compandious facts and Auns . from 11 
to 106 running in as many as seve n typed sheets, it is no 
part of the duty of the respondent to wade through entire 
record in order to find out which is the correct copy u hay 
been pointed out by the Supreme Court in Rajendra Singh 
vs. Smt. Usharani ( A .I. R . 1984 S . C , 956 ). 


14 . The submission that the document Ann . 6 as incorpo 
rated in para 37 , would meet the requirement of law , as 
made by Shri Maheshwari, cannot be accepted . 


9 . The very foundation of the allegations as made by the 
petitioner in the above numbered paras is tho observation of 
counting agent as noted by them vicived in this context, the 
document Ann . 6 cannot be treated as mere piece of evi 
dence to be tendered at the trial, it is the corner stone of 
the petitioner s case in support of tne allegations, illegal re 
ception , rejection and mixing of votes, It undoubtedly forms 
an integral part of the petition . 


15 . Coming to the verification on the document Anna 
it reads as follows : 


" knowledge that this annexure is a certified true copy 

obtained from the office of Returning Officer Raj. 
garh constituency and the contents therein are true 
copies of the original. 


10 . Turning to the caso law cited by Shri Maheshwari 
learned counsel for the pctitioner who rcverring to para 32 of 
F . A . Şupa vs . Singora ( A . I. R . 1991 SC ) 1557 ), subinitted 
that annexure C cannot be treated as an iiltegral part of 
the petition . Shri Mathur learned senior counsel has also 
relied upon this case . As would be clear from roading puru 
as a whole , the Supreme Court has pointed out as follows : 
" Much would therefore , depond on wliothor tho schedule or 
Annexure was an integral part of the clcction petition or 
not; if the former , failure to serve it alongwith the petition 
to the returned candidate would be fatal but not 


Verificd on 291h Fuly 1991 at Jabalpur. 

Sdl 
PETITIONER ." 


16 . Too obviously it is no verification in the eye of law . 
The explanation offered by the petitioner in this behalf is 
too naive to be accepted . 
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17. Suri Mathur for the respondent No . 1 contended that in certain paras of the election petition on the ground that 
the document Ann , 6 being an integral part of the petition , they lind not been verificd . This casc , therefore , does 1101 
non -sery.ce of the game is fatal to the maintainability of the holp the petitioner. 
petition . Placing reliance on Sashidharan s cage (AJ. R . 1990 
S . C 924 ) and the sagre principle is reiterated in F . A . Sapa , 

20 . Shri Maheshwari leaincd counsel referred to paras 16 
casc ( supra ). 

And 17 of Sashidharan s case (supra ) and urged that it was 

not even necessary to supply the copy thercuf. Reading the 
18. Leained counsel for the petitioner pucing reliancu 

jagnien ! os a whole , it would be seen that tlic Supremo 
10 Blikaji Keshao Joshi and another vs . Brijlul Nunului 

Court even consilering the implications of allegations made 
Bayani and org ( A . I. R . 1955 S . Ç . 611), Muraika Radhey 

jo the petition has held that video Cuscite referred to in the 
Shyam Ram Kumar vs. Roopsingh ( A . I. R . 1964 S . C . 15 -16 ) 

plendings in rigard 10 the altres assistance for the Cur.herance 
and Kohitoshwar Saikia vs. Tonu Konwarmd Or s. ( A . I. R . 

of prospects of the allegation of tho first respondent held 
1990 $ , C . 41) , submitted that the defect in verification is 

the vidro cassette is an inicgt11 part of the petitio .1. (Sce 
cuable . 

peras 21 and 22 of the judecment in Sushidhuron s case ). 


21. For the foregoint reasons the application (I. A . No . 
19 . In Abikaji Keshao Joshi (supra ) the defective vcriſi 20 ) du crves to be allowed . It is accordingly allowed . The 
cation was as regards the date of verification . Such is not preliminary objcctini regardins puustainability of the peti 
the position obtaining in the case at hand . In Rudheshyam tion es r : sed hy the rospondent No . 1 is upheld . Cunse 
Murarka s CASC , the defect in Voriflcation was, as can be quently the petition is diomissed with cuois. Counsel s fee 
secn from par 14 of the judgment to the time and place of R . 2500 , if certified . 
verification which could be remedied , Such is not the posi 

Sd /- V . D . GYANI 
tion in the instant case . In Rohiteshwar Saikia s casc from 
Gauhati High Court the question before the Judge of the 

JUDGE 
Gauhati High Court was , as is evident from the opening 
para of the order, regarding striking out pleadings contained 

17- 12- 92. 
SCHEDULE OF COSTS 

Appllant Rcspondent 


Particulars 


Applicant 
Rs. np . 
26 , 00 
5 . 00 


Non Applicant 

Rs. np . 

3 . 50 
15 . 00 


Court feo on Memo of Appeal and Application 
Court fee on power of attorney 
Court on exhibits 
Court ſee on process 
Counsel s fee on Rs. 
Fce for preparation of 
Paper Book 


36 , 00 
Certificato not Bled 


Total : 


67 . 00 


18 . 50 


the feestt, 5 778, 1993 
PT . 89.- - faffect trafiya , 
1951 ( 1951 143 ) T UTT 106 # TRUT # , 
निर्वाचन आयोग , 1991 को निर्वाचन अर्जी सं . 5 में मध्य 
प्रदेश उच्च न्यायालय , इन्दौर बैंच, इन्दौर के तारीख 
18 fayFHT, 1992 ATAT TAGITT STETUTET FRATI 
[*** 82/H . 1.-7 . 7 . 45 /91/ 93] 

TIT , 

घनश्याम खोहर , सचिव 
New Delhi, the 5th May, 1993 
O .N , 89 , - - In pursuance of Scstion 106 of the Rep : csen 
tation of the People Act, 1951 ( 43 of 1931) the Election 
Commission hereby publishes the order of the High Court of 
Madhya Pradesh , Indore Bench , Indore dated 18th Decem 
bor , 1992 in Election Petition No . 5 of 1991. 

[No. 82/MP-HP|5|91|93 ] 

By order, 
GHANSHYAM KHOHAR , Şery , 
ELECTION PETITION NO . 5191 
Leilit Jain 

Smt, Sumitra Mahajan 

ORDER 
By this clection petition under sec. 81 of the Representation 
of People Act, 1991 ( for short the Act ) the petitioner who 


Is an clector, ( and was also a contestant, having lost to tho 
Itspondenti Catsu question respondent s clection ou 
16 - 6 -91 in General Election to the Lok Sabha from Indore 
Constituency No. 37, inter alia on grounds of corupt practica 
us dutieri in purayruphs 7 lo 17 of the petition. 

2 . The respondent fled I. A . No. 13/91 on 28- 9-91 . I.A . 
No. 4192 on 27 -6 - 92, and J. A . No . 892 0n 9 - 7 -92 under 
sec . 86 read with scc . 81 ( 3 ), 82 and 83 of ile Act and under 
Or. 7 r. 11 ( . P . C . and sec . 151 C . P . C ., litiging prelimigary 
objections as to the maintainability of the clcction petition 
and prayed for its dismissal in lim ne, will costs . 

3 . The petitioner by hiy reply filed on 11-10 -91 to the 
aforer ail aplication 1. A . (No. 13 /91) has controverted the 
allegations inade by the respondent and disputing the legal 
position , prayed for rejecting the proliminary objections as not 
tenable in law . It may be noted that the other applications 
JA , No. 4 /92 and I. A . No. 8 .92 have not becn replied to 
by the petitioncr. 

4 . The following preliminary objections as to the maintain 
ability of the petition have becii raised by the respondent and 
argued by the partics : 
(i ) The affidavit as worn and filed by the petitioner 

alongwith the petition is no: in accordance with sec . 
83 of the Act and rule 94 . A of Rules and prescribed 
fom 25 of the Conduct of Elcction Rulcs 1961 (for 

short the Rules ) . 
(i ) The verification is not in accordance with mule 9 of 

the Election Petition Rules as framed by his court 
it contravencs sulcs 4 , 5 , 7 and 15 of the High Court 

Rules and Orders. 
( iii ) The copy of the petition as served and supplied to the 

respondent in view of certain omissions therein , 


Vs. 
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cannot be said to be a true copy within the meaning 

of sec . 81 ( 3 ) of lho Act , 


9 . Section 83 of the Act deals with contents of the Fetitan 
The proviso to clause ( a ) of sub- sec . ( 1 ) of sec . 83 of the Act 
clearly provides that where the petitioner alleges corrupt prac 
tices the petition shall also be accompanied by un afidavit 
in support of the allegations of such corrupt practice and 
the particulars thereof. Rule 9 - A of the Election Rules , 
1961 prescribes Form 25 (or swearing such alfidavit. 


( iv) Copy of the petition as served on respondent no . 1 

does not comply with requirements of sec . 81( 3 ) 
of tho Act, in so inr the affidavit which is an intcy 
ral part of the petition , dues not bear any cudorst 
ment, by the officer administering oath to the p1 
lioner , Thero is no mention of the date and place 
of administering oath attesting the affidavit. Je 
cannot therefore , we termed as true copy of the 
affidavit. 


10 . It is no losger Res integra that such nffidavit in support 
of allegations of corrupt practice forms an integral part of 
the petition itself, 


( v ) For want of the aforesaid necessary details in the 

affidavit as supplied to and served on the respondent. 
contravenes sec . 81 ( 3 ) of the Act, and is futal to the 
maintainability of the election petition . It may be 
noted that an objection as regards presentation of 
the petition before the Additional Registrar of this 
Court, has been abandoned by Shri Maheshwari vide 
order sheet dated 10 -7 - 1992 . When he also placed 
on record , copy of the petition as served on the 
respondent 


11. A Division Bench of this Court in Gungaram Bandit 
vs. Bashmi Parhar ( A .I. F . 1987 M . P . 208 ) has following 
M . Karunanidhi vs. H . V . Handa (AIR 1983 SO 558) and 
M . Kamulam vs . Dr. V . A . Said Mold (AIR 1978 SC 840 ) 
has categorically held that such an affidavit in support of 
allegations of corrupt practice forms an integral part of the 
election petition . 


5 . Ono of the objections taken by the respondent in J.A . 
No . 1391. filed on 28 - 9 - 91, is that page no . 28 was not 
Included in the copy of the petition as served on her. The 
petitioner had controvertod thi; allegution in his reply dated 
11 -10 - 91 . It may be noted that copy of the petition as filed 
by the respondent on 10 - 7 -92 does contajn puge No . 28 of the 
petition . Since the main thrust of Shri Maheshwari s argu 
ment is directed against the verifications as apponded to the 
potition and the affidavit sworn in support thercof , it would 
not be oul of place to reproduce the same, as it would help 
appreciating the contentions advanced by the learucd counsel. 

" VERIFICATION 


12 . Sec . 81 ( 3 ) mandatos cvery election petition shall be ac 
companied by as many as copies thereof as thcre are respon . 
dents and every such cony shall be attested by the petitioner 
linder his own signature to te 1 true copy of the petition . 
The material facts relating to any corrupt practice made in a 
given case , be contained in a docunient and the petitioner 
without pleading the material facts , contained in such docu 
ment, may refer to the document itself; but when such a 
reference is made in the election petition a copy of the docu 
ment must be supplied , Sec . 81 ( 3 ) of the Act, speaks of on . 
pies of petition and provides for attestation of every copy 
as true copy of the petition . 


I, Lalit Jain slo Shri Keshrimal Jain , do hereby verify 

that the contents in paragraphs Nos . 1 , 2 , 3, 4 , 5, 7 , 
8 , 9, 10 , 11 , 12 , 13 , 14 , 15 , 16 ; 17 ; 19 ; 20 and 21 are 
true according to my personal knowledge and the 
contents in paragraphs no . 6 , 18 , and 22 are true 
according to the legal advice and information recei 
ved by mo which I believe to be true ; nothing stated 

therein is false and nothing has been suppressed . 
Vorified at Jabalpur this the 30th day of July , 1991, 

Sal 

DEPONENT.” 
Identified by : 
Sdl- S . C . Trivedi, Advocate. 

Compared and contrasted , the cxtracted relevant part of the 
affidavit , reads as follows : 


13. It cannot be disputed that serious charges of corrupt 
practice have been made by the petitionor As contained in 
paras 15 and 16 of the petition running Into numerous sub 
paras, As has been pointed out by the Supreme Court in 
F . A , Sana etc . etc . vg. Singora and ors (AIR 1991 S . C . 1557 ) 
such an allegation involving corrupt practice must be viewed 
very seriously . In face of these allegations of corrupt practice 
an affidavit as contemplated by the proviso to sub - sec . ( 1 ) 
of sec, 83 of the Act forms an integral part of the clection 
petition . The proviso requires that where the petitioner alle 
ges any corrupt practice , the clection petition shall also ac 
company by an affidavit in the prescribed form in accordance 
with rule 94 - A in support of the allegations of such corrupt 
practices and the particulars thercof . 


. . . ... . . . .and the particulars of such corrupt practice 

givon in paragraphs 7 , 8 , 9, 10 , 11 , 12 , 13 , 14 , 15 . 
16 and 17 of the said petition are [rue 10 my in . 
formation ." 


6. At one staze the avernents have been verifiec! as true 
to personal knowledge while the same averment relating to 
corrupt practice have been verified as true on petitioner s in 
formation . In the affidavit sworn in support of the corrupt 
practice as alleged in the petition, there is an apparent in 
consistency 


14 . Shri Mathur senior Advocate appearing for the petitioner 
has urged that the rules of procedure should not be so stretch 
ed applicd 19 to defect the cause of justice . Practice relianco 
llpon the following decisions in M / s. Shiva My, vs . Maung MO 
( A .I. R . 1922 P . C . 249 ) , Raja Inderjeel vs . Apiarsingh ( A . I. R . 
1923 P . C . 135 ) , Owners and Parties vs. Farnando Lopez 
( A . I. R . 1989 SC 2206 ). Ganesh Trading Co. vs . Mojiram 
A . I. R . 1978 S . C . 484 ) and Rajnarain vs . Smt Indira Gandhi 
( A . I. R . 1972 S . C . 1302), It was strenuously urged by the learned 
counsel that rules of procedure is a hand maid and not mis. 
tress of justice. As a general statement there can be no 
disputo with it, but it cannot be made a matter of universal 
application . A well grounded generalisation may be of some 
help but pot a sweeping generalisation embracing a greater 
number and variety of unfounded inferences based on false 
unulogier , Shri Mathur hag employed an argument with some 
correctness indeed , but overriding its probative force . Except 
for the case of Smt. Indira Gandhi (AIR 1972 S . C . 1302 ) 
the other cases relied upon do not even relate to election 
matters . They deal with such questions as allowing En 
Amendment or admitting additional evidence under Or, 41 r . 
27 C .P . C . On the requirement of signature of a wildess on 
his statement recorded on contnission as required by rule 4 
of Chapter XXIT of the High Court Rules, framed by the 
Calcutta High Court, even in Smi. Indira Gandhi s case 
( sunra ) what the question before the Supreme Court was ona 
of pleadings . It was in this context that the Supreme Court 
obscrved rules of peadings are intende as alus for a fair 
trial for teaching a just decision. 


7 . It is an admitted position that the proviso to sub sec . 
( 1) of sec. 83 of the Act , lays down that where the petitioner 
alleges any corrupt practice , the petition shall also be accopip 
anied by an affidavit is the prescribed form in support of the 
allegatons of such corrupt practice . Rule 94- A of the Rules 
sovs that the affidavit referred to in proviso to sub - soc . ( 1 ) 
of sec. 83 of the Act, shall be in form 23 . . 


8 . Shri Matbur, however , maintainej ihat the petitiotie 
hay compiled with the requirements of law . 


[ # TI 11 
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Referring to Virendra Kumar s case the Supreme Court pro 
ceeded to observo as under; 


What we are concerned with at the moment is the statutory 
requirement of an afidavit under sec. 83 of the Act, it is 
neither a question of construction of plçadings nor a question 
of admitting additional evidence of allowing an amendment 
in all such a matters 4 liberal approach has teen recommend 
cd but it cannot be applied out of context. The object and 
the purpose of the requirement of law should never be lost 
sight of. Thiç fallacy of Slıri Mathur s argument con best to 
demonstrated by taking for instance, case of preventive 
detention , wherein the rules of procedure not only playa 
dominant role , but also of utmost inportance. 


" However, in that case, 9 failure to conform to rule 9 

and rule 7 of the M .P . High Court rules was not 
held to be fatal to the election petition. What was 
said was that it would be helpful in assessing the 
value of the cvidence . But that purpose is served 
by the allegations in the election petition itself . 
Moreover , it appears to us that the provisions of rule 
9 of the M , P . High Court rules regarding the cleo 
tion petitions framed by the M . P . High Court by 
reference to rule 7 of the M . P , High Court rules 
found in chapter Il regarding affidavits cannot be 
made use of for this purpose . The former set of 
rules are made under Art. 225 of the Constitution 
and cannot make any substantive law and the rules 
themselves on 4 perusal of them would show that 
they relate merely to procedural matters unlike rules 
mado under scc, 122 of the Code of Civil Proce 
dure." 


16 . The Supreme Court in F . A . Sapa etc . vs. Singora and 
01 s . ( A . I . R . 1991 S . C . 1557) , which Shri Mathyr has also re 
ferred to and relied upon has observed as follows : 


" It is fairly well settled that our clection law being 

statutory in character must be strictly compliced with 
since an election petition is not guided by ever char 
ging common law principles of justice and notifics 
of « quity . Being statutory in character it is essential 
that it must conform to the requirements of our 
clection law . " 


Sapa s casc (supr:1 ) geiled upon by the petitioner has 
also held that Sakhlecha s cay is not an authority for the 
proposition that failure to disclose the sourco on ground of 
information would result in Jismissal of the petition under sec . 
86 ( 1) of the Act . 


In view of the foregoing discussion , thic liberality ot ap 
proach in such matters as requirements of verification of peti 
tion and athdavit in suiprort of corrupt practice , as canvassel 
by Shri Mathur, cannot be accepted . 


20 . As has been pointed out by the Supreme Court after 
resume of the case law in Supa s case (supra ) it will have to 
be decided by the Court in cash individual caso whether the 
defect in the aflldavit is curable or fatal. ? 


17 . The importance of varification of an affidavit is to test 
the genuineness and outhenticity of allegations and also to make 
the deponent responsible for such allegations, as held by the 
Supreme Court in A . N . K . Nambiar Vs. Union of India 
( A . I. R . 1970 SC . 652 ), in Virendra Kumar Sakbleche yy . 
Jagjivan ( A . J. K . 1974 SC 1957 ) ihe 3thdavit along with the 
election petition , which did not disclose the source of Infor 
mation in respect of the speeches alleged to have been inade 
by the appellant, came up for consideration before the Supremo 
* Court.. vi6 - a - vis the Rules framed by this court alongwith 
fora 25, and rule 94 - A of the Election rules . 


18, Shri Mathur, placing reliance on a decision of the 
Supreme Court in Zivyaddin Bukhari vs . Brijmohan ( A . I. R . 
1975 S . C . 1788 ) contended and rightly so that petition can 
only be dismissed for a substantial defect. But in the same 
cose as has been noted by the court , un para 7 of the judg 
ment, there was no defect at all in the form of the afldavit 
and the relevant issue was deemed to have been given up 
which is not the position obtaining in the casc at hand , 


" From the text of the relevant provisions of the R . P . 

Act , rule 94- A and form 2 .5 as well as Or. 6 rule 15 
and Or. 19 , Rule 3 of the Code and the resuine of 
the case law discussed above it clearly emerges ( 1 ) 
a defect in the verification , if any can be cured . ( li ) 
it is not cusential that the verification clause at the 
foot of the petition or the aflidavit accompanying the 
same should disclose the grounds or sources of 
information in regard to the averments of allega 
tions which are based on information believed to be 
true , ( iii ) if the respondent desires better particulars 
in regard to such averments or allegations, he may 
call for the same in which case the petitioner muy 
bo required to supply the same and (iv ) the defect 
in the affidavit in the prescribed form 25 can be cured 
unless tho affidavit forms an integral part of the 
petition in which case the defect concerning matc 
rial facts will have to be dealt with , subject to limi 
tation under sec . 81 ( 3 ) as indicated earlier . Similar 
ly the court would have to decide in cach individual 
case whether the schedule or annexure referred to 
in sec . 83 ( 2 ) Constitutes an integral part of the elec 
tion petition or not , different considerations will 
follow in the case of the former as compared to 
those in the case of the later ." 


19 . In Prabhu Narayan vs , A . K . Shrivastava ( A . I. R . 1975 
S . C . 968) tho only charge made in the petition was the charge 
of publication of the pamphlets and not their printing- - deal 
ing with this question the Suprenie Court held as under: 


Further the Supreme Court has hold : 


" It is obvious that when scc. 123( ! ) speaks of publica 

tion it means distribution . Mere printing of the 
pamphlets would not full under sec. 123 ( 4 ) . I here 
fose the failure to give particulars of the printing 
cannot lead to the dismissal of the petition , Nor 
could evidence regarding it be shut out. The pre 
viso to sec . 83 ( 1 ) lays down that where the petition 
tr alleges any corrupt practice , the petition shail 
also be accompanied by an affidavit in the prescribed 
form in support of the allegation of such corrupt 
practice and the particulars thereof. It does not 
say that the allegation of corrupi practice and parti. 
culars thereof should be given in the affidavit. The 
clection petition contalns the allegation of corrupt 
practices and particulars thereof. That this is the 
intention of th , legislature is the also clear from 
a perusal of form 25, which is the one prescribed 
under rule 94- A of the Conduct of Flections Rules . 

The Affidavit filled in support of the election fetition 
Is in accordance with the form , 


" Therefore, even though ordinarily a defective verifica 

tion can be cured and the ſnilure to disclose the 
grounds or sources of information may not be fatal , 
failure to place them on record with promptiluje 
may lend the court in a given casc to doubt the 
varacity of the evidence ultimately tendered . If , 
however, the aſlidavit or the schedule or onnexure 
form an integral part of the election petition itself, 
strict compliance would be insisted uron . " 


It is in 1533 light that the affidavit us sworn and filed by the 
petitioner is required t he indgec . 

21. The defects in verification as noted above in the fildan 
vit can alen not be lightly brish 24 14 . TIN Qfm simny 
Ateconciliable . 4 fact rather hasterful of tact ; stated to ho 
Hile on personal knowledge of the petljoner , st ono state 
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in the verificotion of the petition, stating the sun facts as 
thie on fiformation , that took without disclosing the source 
thereof, in the verification to the affidavit sworn ja suoport 
of corrupt practice , is highly incongruent. 


29 . Sbri Mathur, learned counsel for the petitionor has 
also placed reliance upon Mithilesh Kumar Pandey s case and 
referred to para 15 thereof. He also invited atteotion to paras 
7 and 10 ot Sapn s case and contended that a dcfect in attetel 
1101 of affidavit is not substantial dcfect . 


22 . In Matlijlesh Kumar Pandcy vs . Baidyanath Yadav and Ois 
( A . I. R . 1984 S . C . 305 ) - -mistakes in copy of the petition sun . 
plied to elected candidate as regards names of persons through 
whom corrupt practices were alleged to have been cominitled 
by him and mistakes relating to omission of some dames 
giving wrong names were hekl to be fatal and petition liable 
to be discusscd in limine. 


23. Similarly in Rajifrasinyh vs. Smt. Ustva 
Kuni and us. ( AIR 1984 SC 956 ) it has been held that if 
an election petitioner disregards the mandate contined in 
sec . 81( 3 ) of the Act by tiling incorrect copies , hic talcs the 
risk of the petition being dismissed in limine under rec . 86 
of the Act. It is no part of the duty of the respondent to 
wade through the entire record in order to find out which is 
the correct copy. If out ot the copics fled , the roypondent s 
copy is found to bc 12 incorrect onc . it amounts to non 
compliance of provisions of section 81( 3 ) of the Act which is 
Nufficient to ontail a dismingul of the election petition , 


70 . l roviso to section 83 of thc Act says that where tho 
pctitioner alleges any corrupt practice , the petition shall also 
le companied by inalidavit in thc prcscribed forni in 
suprort of the allcgation of such corrupt practice and the 
particular thereof. Rule 94 - A of the Conduct of Electons 
Rules , 1951, further states that the aflicavit referred 
to in the proviso to sub sec . (I ) of sec . 83 shall be sworn 
before a magistrate of the first class or a Notury or a Com 
missioner of Ouths and shall be in Form 25. In the instant 
case the affidavit is not in the prescribed form (K . C . Madha 
va Karun v . K . Muraleedliaras --- A . R . 1991 Kerala 20 ). The 
copy of tho affidavit does 1101 disclose to try whoni was it 
attested . All that it is mentioned is as quoted carlier " attest 
cd truc copy of pe!ition ." It is not even madionted that tho 
affidavit was solemnly affirmed by the petitioner in the 
presence of the concerned officer , Under rulo 94A the 
aflidavit should be attested by a magistrato of the first class 
or a Notary or a Commissioner of onths. The non produc 
tion of a proper affidavit is violation of sec , 83 of the Act. 
The election petition is not in proper form and that by itself 
is a ground for rejection of the same, 


24 . The other objection is fuised by the respondent is per 
taining to the correctness of the truc copy of affidavit sworn 
by the petitioner in support of allegations of corrupt practice . 
The copy as served on and suppliou to the respondent, does 
not bear the endorsement us to who was the Officer , whether 
a magistratc , Notary pollic an Oath Commissioner, who attes . 
ted the affidavit and where were it attested and on which date ? 
A mere glance at the copy of the affidavit as served on the 
respondent, would go to shoty that it hears the following 
endorsenent " attested true copy of petition with signature 
of tho petitioner in the margire. On the next page similar 
endorsement " attested trud copy of petition with signatuies 
of the petitioner is there , 


31. The Supreme Court considering the provisions of the Act 
and the Rule 94A ond Form 25, and the case law on the 
point of supplying a true copy and reference to Sahodra Bal s 
case (AI.R . 1968 S . C . 1079 ) and Sasidharan s casa ( A . I. R . 
1990 S .C . 924 ) has held that if a document constitutes in 
tegral part of the petition it must satisfy the requirements 
of sec. 81( 3) and failure in that behalf would be fatal. The 
affidavit in support of corrupt practice is indisputably an integ 
ral part of the electiop petition , 


25 . It would be seen that there is absolutely no reference 
either to the Oath Commisioner , the Magistrate or the 
Notary public who attesteck the affidavit the affidavit , nor the 
date and place of such attcelotion has been nienioned on thic 
so called truc copy as served on the respondent 


32 . In tho case at hand the affidavit as sworn by the 
pétitioner in support of ihe allogations of corrupt practices 
being an integral part of the petition , has not been supplied to 
the respondent in its true foim . Being an integral part of the 
petition , failure to comply with the requirement of sec. 81 (3 ) 
of the Act, renders tho petition liable to summary dismissal 
( see para 29 of Sapa s casca - supra ). 


26 . Shri Maheshwari therefore contended that it was incunt 
bent upon the petitioncr to have supplied a true copy of the 
affidavit bearing an endorsement as made by the Notary with 
tha designation and found in the original with his designation 
Absence of such endorsement on the truc copy of the anti 
davit as furnished to tlie respondent, cannot be ircated is 
inconsequential. It was eniplır:sised that this alfidavit be ng 
un lotegral part of the petition , sworn as it is in support 
of the allegations of tho corrupt practice , thc infirmity in the 
copy . thereof, should not be overlooked . It was contended 
that in the circumstances, the respondent was not supplied 
or served with corrupt copy of the petition as contemplate 
by yec . 81( 3 ) of the Acr. 


33. It was argued by Shri Maheshwari lcared counsel for 
the respondent in its true form . Being an integral part of the 
made through the entire record in order to find out whether 
the copies supplied to him were corrupt one. In the absence 
of the endorsement of the Notary on the copy supplied to the 
respondent No. 1 it was not possible for him to know whether 
the alldavit was really swurn and if so before whom And 
on what date . In the circumstances, it cannot be lield that 
the copy supplied to the returned candidate conforms to the 
requiremeni of section 81( 3 ) of the Act (Scc A . I. R . 194 S . C . 
956 Rajendrasingh vs . Raj.uni s case ). 


27 . It may be noted 11 :4t the correctnes of the copy of the 
petition , as served on the respondent, and placed on record 
hy him alongwith summons CT 10 - 7 - 92, . 9 not been clisputed 
by the relitioner. 


28 . Shri Maheshwari leurneul counsel for the rispondent 
rcferring to the following Laney Mithilesh Kumar Panucy r n. 
Baidyanath Yadav and on , I HIR 1924 S . C . 30 $ ), Rajendra 
singh vs, Smt. Usharanim orn. ( .R , 1984 S. C . 997) and 
Sharif -ud -Din 14. Abilul Gini Lone (A .I.R . 1980 S. C . 303 ) 
and Smit, Suhodrabai Rot vi . Rainsingh Aharwar and ors. 
( A . I. R . 1968 S.C . 1079 ). contended that for wint of undurs - 
Tilan on vie nilill 51 litegral part of the petition , u .nonnis 
10 101 Compliance nf provisions of sec: 81 ( 3 ) of the TCL 
which renders the petition i ont mainiainable 


34 . In view of the foregoing discussion, the obitctions rai 
sed by the respondent deserves to be upheld and is accordingly 
upheld . The omissian in the copy of the afidavit as supplied 
and sworn , cannot be held to be inconsequential. There is 
no compliance of provisions of sec , 81( 3 ) of the Act, The affl . 
Wavit as served on the respondent does not even show that it 
Hils sworn before any Notary or magistrate . This petition 
deserves to be dismissed on that ground alone . 

35. This petition is accordingly dismissed with costs. Coun 
sel feci Rs. 2500 , if certificd . 

- $d V D GYANI, JUDGE 

18 - 12 - 92 


( An II- 


J (111 ) 


VTTTA FT " TITA TÉ 29 , 1993, 7772 8 101.5 


545 


Are 


SCHEDULE OF COSTS 


* . 


- 


- 


- 


- 


Arpellant 


Respoudett 


Particulars 


- - 


LILI 


LLLLLL 


Applicant 


Non-Applicant 


- 


- - - 


- - 


· 


. 


. . . .. 


- 


--- - - - - --- - - --- 


.. . 


- . 


. 


- 


- 


- - - 


- - 


Rs. n . 

26. 00 


Rs, op . 

10 50 


Court fec on Memo of Appeal and Application 
Court fee on power of attorney 
Court fee on exhibits 
Court fee on process 
Counsel s foc on Rs. 
Fee for preparation of 
Paper Book 


2.00 
Certificate nor filed 


- - 


- 


- 


- 


- - 


- - 


- 


- 


- 


15 ,50 


- 


Total : -. .... 33 ,00 


- - - 


- - 


- - 


- 


- 


- 


-- - - - - 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


v 


~ 


- 


. - 


- 


- 


- 


- 


- 


- - 


- 


- 


Printed by the Maniger, Govt. of India Press , Ring Road, Maya Puri , New Delhi- 110064 

and Published by ibe Controller of Publications . Delhi- 110054 , 1993 . 


